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I Abstracts of Previously Published papers

Among the “human rights,” arguably, is the right not to be unjustly assaulted. The two papers I have published defending the right to bear arms focus on two categories of unjust assailants, private sector assailants and public sector assailants.

A) Private sector assailants: “Self-defense and Coerced Risk-Acceptance”

The core “self-defense” argument for a right to bear arms derives that right from a fundamental right to preserve oneself from harm, coupled with empirical facts about technology, the reliability of police protection, and reasonably expected threats. I argue that, given a right to defend oneself against reasonably-expected threats, and given that a firearm is the only practicable means of self-defense, there is a right to bear arms. Whether this right is over-ridden by utilities or by other rights depends on the risks a person undergoes by being disarmed weighed against the risks imposed by the person by being armed. The risks a person undergoes depends on the person’s situation and the attacks that can be reasonably expected. The risks the person imposes depends on the weapon and the person’s dispositions. On balance, given the empirical results from jurisdictions where licenses to carry concealed firearms are controlled in the way that licenses to drive automobiles are, such risks come out in favor of such rights to prepare oneself for assaults by rogue individuals. 

B) Public-sector assailants: “Arms as Insurance”


A far more significant category of assaults are those by governments on their governed. Governments are by a considerable factor the most productive of unjust assaults on their citizens. In the last century, somewhere between 100 and 170 million people were murdered by their own governments. Relative to either number the private sector contribution to unjust death is small. “Governments going bad” was a pervasive and recurrent phenomenon in the twentieth century. A familiar sequence was an initially acceptable arrangement of institutions and practices (a “social contract”) devolving into various forms of oppression. In familiar cases governments became genocidal or engaged in other forms of mass killing of targeted groups. 

If a government is to be reasonably consented to, and so legitimate, some effective constraint on its power is necessary. The right to forcibly resist government can hardly be institutionalized directly in the arrangements by which a sovereign nation exists. Governments, by their conception as sovereign, are the ultimate arbiters of all conflicts and have the “legitimate” power to enforce their arbitrations. Being the ultimate arbiters of disputes in effect means that the terms of the “contract” can be changed arbitrarily as well. An ultimate arbiter is also a meta-arbiter. Once power is effectively monopolized by a government, the power to re-write or reinterpret the contract is also in place. Thus no effective contractual or institutional constraint on the power of government can be built into the contract in a way that protects against government acting unjustly. 

So the only real “contractual” constraint on the power of government must be indirect.  An indirect contractual constraint is not explicitly a constraint, but has a constraining practical effect. A right to bear arms and to assemble does not directly claim that citizens have a right to effectively resist their governors when the government begins to go bad. However, the practical effect of such a right is to empower citizens to have some ability to nullify the “social contract” when the government reinterprets that contract in an unreasonable way. Given a right that in fact makes it possible for citizens to resist their government, consenting to be governed can be reasonable.

A right to bear arms makes it possible for citizens to resist their government should it become a rogue government. The further effect of armed citizens is to increase the costs and thus reduce the likelihood of rogue behavior by government. Governments assaulting helpless citizens break “the social contract” with impunity. Given an armed and independently organized citizenry, such impunity vanishes. An armed citizenry does not guarantee less-than-totalitarian government, but by raising expected costs of violations of the “social contract” by governments, an armed citizenry makes such violations less likely. 

Having an armed citizenry has obvious costs. Law-enforcement may be more expensive and dangerous.  Citizens may wrongly feel that the government has gone too far. Organizations outside of government control may work against the national interest. Citizens themselves may be subject to certain risks because of the increased costs of insurrection- and crime-control.

All such costs are outweighed by the risk of the catastrophe of a government seriously going bad. Such catastrophes are not reliably predictable far enough in advance to make it rational to consent to be governed without an implicit right to have some chance of resisting one’s government.

II Further thoughts:

A) Prolegomenon


Why, among the “developed” countries, does the US lead in crimes of violence? When we look for explanatory differences, we find many candidates. Among the strongest relationships is disparity of income and wealth. The US is far and away the developed country with the greatest disparity between the incomes of the top ten percent of its population and the bottom ten percent, for instance. “Traditional” violence occurs disproportionately in that bottom ten percent. In terms of wealth, the disparity is even stronger. Five percent of the population has over sixty percent of the wealth, while the bottom forty percent divide one half of one percent of the wealth.
 The US has severe but ineffective drug laws, which create a violence-regulated industry that both recruits from and preys upon that same powerless bottom ten percent. It is also true that the US has a greater than average rate of civilian gun ownership.


So what hypothetical cause of violence in the US do those with the power to set public agendas seize upon? Civilian gun ownership. And what is the proposed solution to violence in the US? Pass laws to reduce gun ownership and thus reduce violence. That violent underclass is violently unhappy about their lack of economic power, so what we should do is make their weapons illegal.
 

This strategy for reducing violence can be comfortably endorsed by those with income and power, since disarmament leaves the power and wealth with those who already have it. Another advantage of the disarmament strategy as a diversion of public attention is that any laws enacted will leave a residue of firearms violence to require still further laws. The powerful can expect that the struggle to pass gun laws will be resisted with great fervor by law-abiding but pick-up-truck driving gun-owners, which means that serious discussion of other solutions to violence will be delayed.  Proposals that would reduce the disparity of income and power, on the other hand, make those who have a lot of income and power uncomfortable, since they will have less income and power. (After all, if your goal is to be able to drive your Mercedes SUV through “bad areas” safely, a solution that makes your Mercedes SUV unaffordable is no solution at all.) So, those in power support “too many guns” as the analysis of the violence problem and “more gun control”
 as its solution. In crude terms, “more gun control” is the device of choice for keeping attention away from measures that would actually change the power distribution—a smoke screen.

A solution can be accepted for questionable reasons and still be right. Gun control may be like that.  So, part of seeing through the gun-control smoke screen is showing the defects in the disarmament strategy. The first defect is that there is little reason to think laws would work. The empirical problems are well known: The relevant criminological correlations don’t hold, and gun control hasn’t reduced crime in any non-totalitarian country. The most stringent laws possible in a free society would make guns as difficult to obtain as heroin or cocaine is now. And that is not very difficult. The second defect is that disarming any population is morally questionable. That has been the focus of my papers.

B) Further thoughts on Personal defense

LaFollette’s paper
 argued that, because weapons-ownership is a derivative rather than fundamental right, it can be over-ridden by less weighty risks than if it were fundamental. LaFollette’s model is that interests are protected by rights. The more fundamental the interest, the more fundamental the right.  The example he gives of a fundamental right is the right of free speech, which protects central human interests. The example he gives of a derivative right is the right to drink beer, which follows from our right to follow our interests, but can be restricted because it is so derived. 

There are a number of problems with the concept of “fundamental” used as a theoretical term to discriminate rights, of which I will mention one that is particularly relevant to the present discussion:

The concept of “derivation,” as used in discussions of rights, corresponds to two different logical relations between rights and interests. In one case, a derived right is weaker; in the other case a derived right is just as strong, or almost as strong, as the interest from which it is derived. 

Here is a way of intuiting the two kinds of derivation: Consider a child in my wife’s day-care center with an allergy to peanuts such that the slightest contact with peanut-material produces anaphylactic shock. Except in an emergency room, the child will probably die if touched with a peanut product. The child clearly has a right not to be touched with peanut butter. This right has a strength close to equal to her right not to be beheaded and an indefinitely large number of other rights not to have things done to her which would probably result in her death. All of these rights are close to equivalent in strength to her right not to be assaulted, because having any of these things inflicted on her deprives her of self-preservation. 

On the other hand, LaFollette’s right to drink beer, derivative from the right to pursue happiness, is relatively easily over-ridden because LaFollette can pursue happiness by other means. The deprivation of beer-happiness can be compensated for by extra cigarettes or an ounce of grass. So his being denied beer does not entail his being denied the pursuit of happiness.

Here is an hypothesis about the logical relations between the different interests and the rights derived from those interests: When a derived right is weaker than the interest it protects, the derived right is a disjunct in a disjunction whose truth preserves the interest. My drinking beer is one of several ways in which I pursue happiness. As a way of pursuing happiness, I have some right to drink beer. Since, however, it is not the only way, my pursuit of happiness is not necessarily thwarted by keeping me from beer. The interest entails (given a person’s preferences) a disjunction.
  The interest is only thwarted when all the disjuncts are false. My pursuit of happiness is only thwarted if I cannot drink beer and I cannot play pool and I cannot converse with my friends, etc., etc., for a large number of my interests.  In symbols, with “IPH” as “interest in the pursuit of happiness,” the derivation would be, (A1) “IPH -> (A1 v A2 v …vAn).” Its logically equivalent form is (A2) “(not A1 & not A2 &…&not An) -> not IPH.”

When a derived right is just as strong as the interest being protected, the derived right is a (perhaps single) conjunct in a conjunction whose truth preserves the interest. If  I have an interest in self-preservation (ISP) , that interest is thwarted if any one of a number of catastrophes happen. If  I am vaporized or if I am beheaded, or if I am frozen, or any of the other reliably causally death-efficacious things are done to me, my interest in self-preservation is thwarted. (B1) “ISP -> (not vaporized & not beheaded …& not frozen),” so (B2) “(vaporized v beheaded ….v frozen) -> not ISP).” For each disjunct in the antecedent of B2, having interest ISP preserved entails that disjunct being false. Thus, whatever the strength of the interest, the strength of the right not to have someone make the disjunct true is just as strong. 

By focusing on the “fundamental-derivative” distinction as a single distinction without noting this difference, LaFollette misunderstood the basic self-defense argument that motivates most advocates of an armed population. Another way to put this is that LaFollette misrepresented the quantifier in my argument that, since for many people in many situations, a firearm is the only practical means of self-protection, they have a powerful right to own a firearm. “…On [Wheeler’s] view, guns are not inherently valuable, they are valuable only as a means of self-defense. I fail to see how this could make the right to bear arms fundamental. Not every means to a fundamental interest is a fundamental right.”
 My argument was not that guns are one among several means to protecting oneself in the situations envisaged in my paper, but that guns are the only currently practicable means. That a gun is the only practicable means in some situations generates a prima facie entitlement to have a gun. A means is a disjunct; the means is (the only) conjunct.

Analogously, if there were a fundamental interest in health, then in current circumstances that fundamental interest yields a derivative but still equally potent interest in having access to physicians’ services and hospitals. In a world with adequate home medical robots, there would be practical options, and hospital access could perhaps be limited to those who can afford personal care. So, in a world with different effective personal defenses, the interest in self-preservation would yield different derivative prima facie rights. 

In neither the heath-care case nor the self-defense case does the presence of a fundamental prima facie right entail a derivative right that should be observed. In the case of a fundamental interest in health, the rights to access to health-care could be over-ridden by risks imposed by my having an extremely contagious and deadly ailment. Likewise, in looking after self-preservation, I argue that rights to bear arms must be determined by balancing risks a person suffers by being disarmed against risks to others from that person being armed.

The “risks” in question are, roughly, the probability that the would-be gun-owner will be assaulted and the probability that she will assault unjustly someone herself. The first probability diminishes the strength of the right to bear arms “transmitted” by the status of a gun as the only practical means to preserve the interest in not being assaulted. Thus, except in very extreme situations, the right of a person to have a gun will be less strong than the right of that person not to be assaulted. On the risk to others side, the less the probability that others will be unjustly assaulted, the less the right of others to prohibit the person from having the weapon.  Very endangered individuals arguably have stronger rights to prepare for self-defense. A former felon living in a very bad neighborhood might have a right to a weapon whereas another former felon in a safe neighborhood might not. 

I end this section with a note on “practical”: “Practical” is primarily a matter of costs imposed by alternatives.
 Some of the alternatives may be unaffordable; other alternatives may be excessively costly in other ways. The woman who must work evenings could quit her job as a way of reducing her danger of assaults. Many of the elderly who live in dangerous neighborhoods and are especially victimized, since they are denied effective self-defense, stay home after dark. This, in my opinion, is an excessively costly solution imposed on them. I very much doubt that there is an algorithm for determining when the alternatives are sufficiently onerous to make a firearm or any other device “the only practical means.” But the idea seems to me clear enough in central cases. 

B) Further thought about resisting Government


The point of view of “Arms as Insurance” could be characterized as “suspicion of governments as such.” There are several observations to make here. 

First, being suspicious of government does not mean thinking that having no government is better than having some government. I am suspicious of used car dealers, but if I need the services of a used car dealer, I deal with one and take precautions. I think a rational agent should have the same attitude towards governments in general and her own government in particular. 

Second, the empirical evidence suggests very strongly that governments as a group are more violent and dangerous than citizens as a group. If we think of governments as quasi-individuals, the past several millennia present us with a population that would be more violent and dangerous, statistically, than almost any population of humans. If a society’s crime rate were close to that of the “society of nations” over the past millennia, it would be a very bad population indeed. This suggests that, just as suspicion of used car dealers may have some justification, suspicion of government as such is thoroughly justified.

Third, the position in “Arms as Insurance” implies that governments have a tendency to go bad. This drift should not be a surprise. Some natural features of governments facilitate the devolution. Governers choose the governing line of work at least some of the time because they value power over other people.
 If a governer values power, and a natural application of power is to increase power, then there is a reason to acquire as much power as possible. Furthermore, the natural “efficiency” interests of government encourage governments to reduce the resistance-potential of citizens. Citizens with some power to resist government make government inefficient. Some policies may have to be implemented with more force than if power were more centralized. Since increasing government power can only end when citizens are helpless, it should not be surprising that governments are dangerous to those they govern.

One might wonder how, even given such rational or structural tendencies, governers could kill their own citizens, or direct others to do so. Part of the process is defining the troublesome group as “other,” as not “us.” The “other-us” distinction is always already in place for foreigners. It is a small step from the necessity of killing foreigners to the necessity of killing those nominally citizens of a country but not really citizens, for instance Jews, blacks, cult members, or terrorists. Statesmanship, after all, has always included being willing to have people killed for higher ends.  

Various institutions, such as strong traditional prerogatives, ethnic and family ties, and local controls can work to limit central governers. Such constraints, though, since they are limitations on government power, are naturally opposed by governers. In the end, such institutions can only be defended by the possibility of meaningful resistance, i.e. force. 

A surprising phenomenon, at least for me, is that suspicion of government, to the extent that such suspicion regards it as reasonable to have a back-up place of resistance to government, is viewed as a strange and radical idea by my contemporaries. The view expressed in “Arms as Insurance” was a liberal platitude not very long ago. Here is a quotation from Hubert Humphrey, a mainstream liberal politician of some prominence in the 1950’s and 60’s: 

 “Certainly, one of the chief guarantees of freedom under any government, no matter how popular and respected, is the right of citizens to keep and bear arms. This is not to say that firearms should not be very carefully used and that definite safety rules of precaution should not be taught and enforced. But the right of citizens to bear arms is just one more guarantee against arbitrary government, and one more safeguard against a tyranny which now appears remote in America, but which historically has proved to be always possible.”
 

“Arms as Insurance” merely expands and defends Humphrey’s point, which had been made by Americans through the previous two centuries. 

� Wheeler, Self-Defense and Coerced Risk-Acceptance, PUBLIC AFFAIRS QUARTERLY, Volume 11, Number 4, October 1997, pp. 431-443.


� Wheeler, Arms as Insurance, PUBLIC AFFAIRS QUARTERLY, Volume 13, Number 2,  April 1999, pp. 111-129.


� The figures are from the 1997 Federal Reserve Survey of Consumer Finances


� It is no longer the fashion to target the poor or minorities explicitly, as it once was. As many authors have noted, the earliest American gun-control laws were explicitly or implicitly directed at slaves, freedmen, and native Americans. See Cottrell and Diamond, The Second Amendment: Toward an Afro-Americanist Reconsideration, 80 GEORGETOWN LAW JOURNAL and Stefan Tahmassebi, Gun Control and Racism, GEORGE MASON UNIVERSITY CIVIL RIGHTS JOURNAL, 1991. More recently, the Gun Control Act of 1968 was, as some will remember, a response to the riots of 1968. Inexpensive guns (“Saturday night specials”) that the poor could afford were among the targets.


� I will be vague about what exactly I am against in being against “more gun control.”  I’m not especially interested in the details but rather in the presumptions behind discussions of regulations on firearms. Detailed issues about what weapons and laws are appropriate and which are inappropriate are analogous to what kinds of free speech are allowable, and to whom. With free speech, issues about decibel levels of loud-speakers in sound trucks, whether sky-writing can be allowed to obscure sunsets, what age groups should have access to pornography, etc., are details. The key idea in the right of freedom of speech is the presumption that important values are protected by freedom of speech, so that any restrictions require substantial reasons. So in issues about firearms restrictions the presumption should be that any restrictions must take very seriously the values of  self-defense and insurance against tyranny.


Reasonable gun laws would include reasonable restrictions on competent owners and somewhat stronger restrictions on public carrying of firearms. Reasonable gun control must allow people to protect themselves and meaningfully resist their government if need be. Thus gun registration is an unreasonable restriction, since it helps defeat the ability of people to resist their government. Laws whose primary effect is to make guns inaccessible to the poor are also unreasonable. Certainly laws such as those in effect in Britain, Massachusetts and New York City are unreasonable.


� LaFollette, Gun Control ETHICS 110 (January 2000).


� Other important but less directly relevant features of “fundamental” include the following: 


a) “Fundamental” has a comparative, and so is an attributive. That is, rights and interests are fundamental relative to kinds, generally speaking, rather than being fundamental or not. So fundamental stockholder rights might be different from fundamental human rights. 


b) “Fundamental” can mean “underived” or “axiomatic.” But it can also mean “practically pre-requisite.” A lift could be said to be the fundamental piece of garage equipment because only if one has a lift are the other tools usable. The “enabling” sense of fundamental rights, that some rights are required in order that other rights be preserved, seems to be this sense. Charlton Heston’s claim that the Second Amendment is the most fundamental right should be understood in this sense. Without the right to bear arms, the other rights are practically undefended and so endangered. 


� How many disjuncts must be true for a general interest like “being satisfied enough by my lights” to be true is pretty vague. Perhaps many of those elements in the disjunction of what I would like must be true.


� LaFollette, supra 266.


� We can leave aside other devices for self-defense such as magic spells and phasers as “impractical” even though not logically impossible. 


� The same observation would apply to police. While perhaps the majority of policemen are decent people, my experience with policemen has been that a higher proportion of policemen than among the general population enjoy the kinds of domination that being a policeman entails. 	 


�   Humphrey, Hubert, quoted in Know Your Lawmakers, GUNS, February 1960.





